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Opi nion by Sinmms, Adm nistrative Trademark Judge:

Snake River Brew ng Conpany, Inc. (opposer), a Wom ng
corporation, has opposed the application of Lewis & O ark
Snake Ri ver Beverage Conpany to register the mark LEWS &
CLARK SNAKE RI VER BEVERACE COWPANY for non-carbonated soft

drinks.* In the application, applicant has disclainmed the

1 Application Serial No. 74/561,684, filed August 16, 1994,
based upon applicant’s bona fide intention to use the mark in
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wor ds “ BEVERAGE COVPANY” apart fromthe mark as shown. In
the notice of opposition, opposer pleads that it has filed
an application to register the mark SNAKE RI VER for beer,
cl ai mng use since on or before June 30, 1994; t hat
opposer’s use precedes applicant’s use and applicant’s
filing date; that opposer sells beer under the mark SNAKE
RI VER, and that applicant’s mark so resenbl es opposer’s mark
as to be likely to cause confusion, to cause m stake or to
deceive. In its answer, applicant has denied the essenti al
al l egations of the opposition but has admtted that opposer
owns the application wherein the Exam ning Attorney has
stated that there may be a |ikelihood of confusion between
opposer’s mark and applicant’s marks. (Applicant has filed
several applications, including one to register SNAKE Rl VER
alone.) Applicant has also asserted in its answer that it
has prior use.

The record of this case includes testinony (and
exhi bits) submtted by both parties; opposer’s application
file and applicant’s answers to sone of opposer’s
interrogatories, relied upon by opposer’s notice of
reliance; stipulations relating to testinony of opposer’s

president, M. Al bert Upsher;? and the involved application

commerce pursuant to Section 1(b) of the Act, 15 USC Section
1051(b).

2 Applicant has objected to one of these stipulations on the
grounds that facts relating to opposer’s contacts with potenti al
distributors in 1993 is “untinely new evi dence and evi dence not
within the scope of rebuttal testinony.” W agree. Applicant,



Opposi ti on No. 98, 455

file. Applicant filed a request for an oral hearing, but
the Board denied that request as untinely in a ruling issued
on March 4, 1997.°

According to the testinony of M. Al bert Upsher,
opposer’s president and principal stockhol der, opposer was
i ncorporated in Decenber 1992. Around that time (Novenber

25, 1992), an article appeared in Jackson Hole News entitled

"Jackson brewery, pub plans opening”:

This Snake’s for you.

Well, maybe that won’t be the slogan when

Al bert Upsher serves up his first glass of

beer in Jackson next year, but it could be,

because one of the nanmes he’'s registered is

Snake River Bitter

Qpposer applied for a mcrobrewery permt in Decenber

1992 and notice of that application nam ng the Snake River
Brewi ng Conpany was published in a | ocal newspaper. The
permt was issued in May 1993. Also, in 1993 opposer net

wi th |abel designers and finalized designs for the |abel to

inits answer, denied the allegations with respect to opposer’s
priority, and in fact asserted that it (applicant) had priority.
Opposer was, therefore, on notice that it had to establish prior
use. “Rebuttal” testinony relating to proposed |abels featuring
opposer’s mark SNAKE RI VER and phone calls made in 1993 with
potential distributors wherein they were informed of the
trademark to be used on opposer’s beer are not rebuttal of any
testinmony or evidence of applicant’s but rather anplification of
opposer’s main case. This testinmony should have been the

subj ect of opposer’s testinony-in-chief. Accordingly, this
testinmony nust be di sregarded. However, even if it were
considered, it would not change the result, as explained in our
opi ni on.

3 In that ruling, the Board inadvertently stated that the
request was filed by opposer.
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be used on its beer. Opposer also nmet wwth a potenti al

di stributor and began hiring people to work in its brew pub
in late sumer of 1993. On March 25, 1994, opposer opened
its brew pub in Jackson, Wom ng. Upsher dep., 6, 17. A
newspaper article concerning the opening of this brew pub

appeared in the Jackson Hole News on March 30, 1994. That

article notes, anong other things:

Upsher’s brew master, Curtis Holl and,

al ready has three brews on tap. Snake

River Ale is an Anerican-style, dry hops

beer; the Alpine Fest Bier is a Vienna-

style beer, with a caranel taste; and

t he Zonker Stout is a full-bodied beer

with a coffee flavor...
M. Upsher testified that the SNAKE RI VER mark appeared on
tap handl es in opposer’s establishnment. Upsher dep., 20.
On June 30, 1994, opposer began selling its SNAKE Rl VER beer
in bottles. Upsher dep., 29. Pronotional nerchandi se
bearing the mark was delivered to opposer’s brew pub in July
1994. (Opposer primarily distributes its beer through
grocery stores in Wom ng, Col orado, |daho, Mntana and
Cal i forni a.

Opposer also offered in evidence the testinony of M.

Ant hony Maratea, a distributor of opposer’s products, who
testified about several instances of actual confusion in the

use of the parties’ respective marks on their respective

product s.
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For applicant’s case, applicant’s cof ounder and
chairman of the board, M. Lee Strader, testified that a
busi ness partnership was forned in January 1994 and | ater
incorporated in March 1994. In connection with applicant’s
attenpts to start a soft drink business, applicant’s
officers met wwth a marketing devel opnent conpany and
potential investors in February 1994. |In March 1994 sanple
product bearing the mark was sent to potential investors as
well as potential distributors. Comercial sale of
applicant’s soft drinks comenced in August 1994 with the
sales in that year exceeding $300,000. Sales grewto
between $6 and $8 million in 1996. Applicant now sells its
products in Idaho, Cklahoma, Texas, California, Louisiana
and New Engl and. On cross-exam nation, M. Strader was
asked about an alleged instance of actual confusion by one
of applicant’s distributors, at 35:

Q Do you renenber anything in
particul ar that any one of them
said in expressing this or
asking this question?

A It was just a sinple, you know,
are you associated with or are
you part of the Snake River
Brewi ng Conpany.

Q Ckay.

A. In fact, | believe one person
mentioned that they were already
doi ng business with us and, you
know, obviously we asked what

they nmeant by that. Then we
realized that they weren't.
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They were doing it with a beer

conpany. W knew they weren’t

doi ng business with us, we just

followed it up with questions.
Applicant has also stated in its interrogatory responses
that 5 or 6 of its distributors have inquired as to whet her
there is a relationship between the parties.

Al though, in its answer to the notice of opposition,
applicant has denied |ikelihood of confusion, applicant has
now conceded that issue. See Applicant’s brief, p. 1
Applicant’s concession i s understandable in view of the
evi dence of record, which clearly supports a finding that
confusion is likely. And we so find.

Concerning this issue, opposer argues that the record
establishes that beer and soft drinks are sold in the sane
channel s of trade and that confusion is likely, especially

when considering applicant’s actual manner of use of the

mar k (shown bel ow) .

Qpposer also points to the testinony with respect to
i nstances of actual confusion.
As opposer notes, applicant has used the mark sought to

be registered in such a manner as to prom nently feature the
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words SNAKE RI VER. W believe that the general public,
famliar wth opposer’s SNAKE Rl VER beer, who then encounter
applicant’s mark, especially in the manner in which
applicant actually uses the mark sought to be registered,
will believe that the products of the parties cone fromthe
sane source or that applicant’s soft drinks are produced or
mar ket ed under |icense or with perm ssion by opposer. See
Specialty Brands, Inc. v. Coffee Bean Distributors, Inc.,
748 F.2d 669, 223 USPQ 1281, 1284 (Fed. Cir. 1984)
(“Odinarily, for a word mark we do not |ook to the trade
dress, which can be changed at any tinme.But the trade dress
may neverthel ess provide evidence of whether the word mark
projects a confusingly simlar commercial inpression.
Applicant’s | abels support rather than negate that of which
opposer conplains..”).

Wi | e conceding the issue of |ikelihood of confusion,
appl i cant argues that, nonethel ess, the opposition should be
di sm ssed because the record establishes applicant’s
priority of use. Applicant argues that the evidence shows
that it used its mark in the solicitation of distributors
for its product prior to any use of opposer’s mark in the
advertising of opposer’s goods. Opposer, on the other hand,
argues that “distributions” by applicant to prospective
di stributors and investors are not sufficient to establish

priority and that the evidence establishes that opposer was
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the first to comrence an open and public use of its mark so
as to create in the mnd of the public an association of the
mark with opposer’s goods. It is opposer’s position that

t he exposure to prospective investors does not create any
awar eness of the mark in the mnd of the consum ng public
but that, even if applicant is correct in its argunment that
it does create such an awareness, opposer has priority in
this regard because it contacted potential distributors
before applicant did. Conceding that applicant’s first
“public use” occurred in April or My 1994 when applicant

first advertised its goods in a |ocal newspaper,*

opposer
argues that this use was neverthel ess subsequent to
opposer’s first open and public use (March 25, 1994) when it
opened its brew pub and sold beer fromthe tap under the
mar k SNAKE RI VER

An opposition to an application may be based upon prior
use of a trademark or service mark or a trade name, or on
prior use of a termin a manner anal ogous to trademark use.
However, in the latter case, such an opposition may succeed
only where the anal ogous use is of such a nature and extent
as to create a public identification of the asserted mark in
the mnds of the relevant public with opposer’s product.

See T.A B. Systens v. PacTel Teletrac, 77 F.3d 1372, 37

USPQ2d 1879 (Fed. Cir. 1996); and National Cable Tel evision

4 The testinony (Strader dep., at 36-38) concerning this

adverti senment is sonmewhat equivocal, and this adverti sement was
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Association, Inc. v. Anmerican Cnema Editors, Inc., 937 F.2d
1572, 19 USPQR2d 1424 (Fed. Cr. 1991). In the PacTel case,
the Court stated, at 1881, 1882:

It is well settled that one may ground

one’s opposition to an application on

the prior use of a termin a manner

anal ogous to service mark or trademark

use..Such an “anal ogous use” opposition

can succeed, however, only where the

anal ogous use is of such a nature and

extent as to create public

identification of the target termwth

t he opposer’s product or service...

An unbroken line of precedents of both

this court and the Board meke cl ear

that activities clained to constitute

anal ogous use nust have substanti al

i npact on the purchasing public.

After careful review of this record, it is clear that,
prior to comrercial use of the respective marks by each
party, there is sinply insufficient proof that the exposure
of the marks to potential distributors and/or investors had
a substantial inpact upon the purchasing public. Even
concedi ng, as opposer has done, that applicant is entitled
to rely upon its advertisenent in April or May 1994, opposer
has shown that its commercial use of the mark SNAKE RI VER in
connection wth beer comrenced prior to this tinme (i.e.
March 25, 1994). Accordingly, we find that opposer has

established its priority.

never made of record.
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Deci sion: The opposition is sustained and regi stration

to applicant is refused.

J. D. Sans

R L. Sims

P. T. Hairston

Admi ni strative
Trademar k Judges,
Trademark Trial and
Appeal Board
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